Arguments in favour of single offence

Arguments against a single offence

Should Murder-MSL distinction be abolished

‘Tariff' - penal element

Clegg

Release on licence

Mandatory Life Sentence

Penalty for Murder

Reform of Mandatory Life Sentence

Consequence intended when it's D's aim or object

Decision to bring about

Mohan ‘76, CA Direct Intention

Or when it's virtually certain to occur

Nedrick '86, affirmed in Woollin '98, HL

Oblique Intention Intro

Don't need to explain the meaning of intention to a jury

They should know it as common sense

Concret block - taxi driver

Soldier drunken duel stepdad

Moloney - Bridge L's Golden Rule

Hancock & Shankland '86, HL

Moloney '85, HL

Paraffin in letterbox

Ds threw V fr 3rd fl balcony - V survived, Ds convicted of attempt

Nedrick '86, CA Intention

\ to Kill
Walker & Hayles '90, CA

Dad throws baby into cot, hits wall instead

Woollin '98, HL

1st time for CA to review Woollin direction - they followed it

Note: Serious bodily harm is NOT necessarily the same as Life-Endangering harm

Matthews & Alleyne 2003, CA

Murder

GBH meant 'really serious harm'

Held that didn't need to always use 'really’

ith ! 08/01/2007 - v13
DPP v Smith '61 GBH MR for Murde %

Sanders '85 Meaning of

Constructive malice (Felony Rule) abolished by Homicide Act '57, s1

| 'Malice
Aforethought'

Killing in course of another crime isn't murder unless has

sufficient intention to qualify as murder in and of itself

Origins of GBH rule

Hits her on head 51x, she dies Robbing shop, old shopkeeper interrupts

Intention to inflict gbh = implied malice - had always been part of MR for murder
Rule expressly preserved in HA '57 s1 - by words 'express or implied'

Goddard L

Sees girlfriend talking to man in pub, hits him w/ pub chair
Man dies 8 days later of brain haemhorragek Resolved in
Rejects idea of 'GBH that endangers life’
MR is intention to Kill or intention to commit GBH

Cunningham '81, HL

Issue arose in
Vickers '57, CA

GBH rule -

implied malice |
Intention to
cause GBH

Arguments for keeping GBH rule for murder

Critique of GBH rule

Arguments against

Too broad b/c of GBH rule
Too narrow - excludes extreme recklessness

Essential element should be willingness to kill

Law Commission Report on Invol MSL '96

2 main criticisms

Critique of MR

Total lack of respect for human life

Intending to cause death

Intending to cause serious personal harm and
being aware that he may cause death

'89, cl 54

Murder.mmp

Draft Crim Code

for murder
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450 convicted Of these only 250 are murder cases

F - 44% by partners, 20% by family
M - 6% by partners, 16% by family
Children < 1 yr is largest grp, 1 child death/week

Most are
domestic killings

700-720 homicides/year

50 million
population

Level of
offending

4,000 road accidents
20,000 accidents at work

35,000 accidental deaths

Problem of categorising killings

Whether D is convicted of murder or MSL depends entirely on D's mental state

Lawful Justice Self-defence Misadventure

Murder
Provocation

Voluntary Diminished Responsibility
Suicide Pact
MSL
Unlawful Reckless
Involuntary Gross Negligence

Constructive (Unlawful act)

Infanticide

Re A (conjoined twins: surgical separation) 2000, CA
Airedale NHS Trust v Bland '93, HL

Williams (Gladstone) '84

Medical cases - necessity

Mistakenly assaults good samaritan who's in act of catching mugger

Mistake

Self-defence Beckford '88

Self-defence Clegg '95, HL

Soldier in NI convicted of killing when continued firing after car passed his checkpt

have a Human being born alive
common AR . . Offence to destroy life of child ‘capable of being born alive'
Infant Life (Preservation) Act '29 s1
Unlawful death of foetus ( ) Limit now - set at 24 weeks of pregnancy
Reasonable Poulton 1832 - whole body must have emerged before said to be 'in being' -
creature in Midwife strangled baby as head emerged fr mother
bein Requires had Test now: not when cord clamped but when it stops pulsating & baby breathing on its own
indpt existence .
fr mother Cf Airedale Trust v Bland A Ret (43 of 9 97, HL
e o , . . .
What about child born alive but dies as V. impt case - lots of issues:
?_result of injuries sustained in utero? What if mother doesn't take care when pregnant - drugs, alcohol, etc.
AG Ref #3 suggests this would be possible
King's Peace - except enemies at time of war
Causation Homicide is a result killing - must be proved that D's act accelerated V's death

All the usual principles of causation apply

Test for MR for murder Meaning of 'malice aforethought'

Penalty for murder

s8 Criminal Justice Act 1967

Puts right problems arising from DPP v Smith

Tied old man up for long time, he died. - Murder or MSL
;Always tested subjectively

Test is the mind of Frankland & Moore

Frankland;
Moore '87, HL

When they tied him up, did they understand this would lead to death
Eventually convicted of MSL




